§766.2

orders to prevent imminent violations
of the EAA, the EAR, or any order, li-
cense or authorization issued there-
under. This part also describes the pro-
cedures for taking the discretionary
protective administrative action of de-
nying the export privileges of persons
who have been convicted of violating
any of the statutes, including the EAA,
listed in section 11(h) of the EAA.
Nothing in this part shall be construed
as applying to or limiting other admin-
istrative or enforcement action relat-
ing to the EAA or the EAR, including
the exercise of any investigative au-
thorities conferred by the EAA. This
part does not confer any procedural
rights or impose any requirements
based on the Administrative Procedure
Act for proceedings charging violations
under the EAA, except as expressly
provided for in this part.

§766.2 Definitions.

As used in this part, the following
definitions apply:

Administrative law judge. The person
authorized to conduct hearings in ad-
ministrative enforcement proceedings
brought under the EAA or to hear ap-
peals from the imposition of temporary
denial orders. The term ‘“‘judge’” may
be used for brevity when it is clear that
the reference is to the administrative
law judge.

Assistant Secretary. The Assistant
Secretary for Export Enforcement, Bu-
reau of Industry and Security.BIS

Bureau of Industry and Security (BIS).
Bureau of Industry and Security, U.S.
Department of Commerce (formerly
the Bureau of Export Administration)
and all of its component units, includ-
ing, in particular for purposes of this
part, the Office of Antiboycott Compli-
ance, the Office of Export Enforce-
ment, and the Office of Exporter Serv-
ices.

Final decision. A decision or order as-
sessing a civil penalty, denial of export
privileges or other sanction, or other-
wise disposing of or dismissing a case,
which is not subject to further review
under this part, but which is subject to
collection proceedings or judicial re-
view in an appropriate Federal district
court as authorized by law.

Initial decision. A decision of the ad-
ministrative law judge in proceedings
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involving violations relating to part
760 of the EAR, which is subject to ap-
pellate review by the Under Secretary
for Export Administration, but which
becomes the final decision in the ab-
sence of such an appeal.

Party. BIS and any person named as a
respondent under this part.

Recommended decision. A decision of
the administrative law judge in pro-
ceedings involving violations other
than those relating to part 760 of the
EAR, which is subject to review by the
Under Secretary of Commerce for Ex-
port Administration, who issues a writ-
ten order affirming, modifying or
vacating the recommended decision.

Respondent. Any person named as the
subject of a charging letter, proposed
charging letter, temporary denial
order, or other order proposed or issued
under this part.

Under Secretary. The Under Secretary
for Export Administration, United
States Department of Commerce, who
shall concurrently hold the title of
Under Secretary for Industry and Secu-
rity.

[61 FR 12907, Mar. 25, 1996, as amended at 67
FR 20631, Apr. 26, 2002]

§766.3 Institution of administrative
enforcement proceedings.

(a) Charging letters. The Director of
the Office of Export Enforcement
(OEE) or the Director of the Office of
Antiboycott Compliance (OAC), as ap-
propriate, or such other Department of
Commerce official as may be des-
ignated by the Assistant Secretary of
Commerce for Export Enforcement,
may begin administrative enforcement
proceedings under this part by issuing
a charging letter in the name of BIS.
Supplement No. 1 to this part describes
how BIS typically exercises its discre-
tion regarding the issuance of charging
letters, other than in antiboycott mat-
ters under part 760 of the EAR. The
charging letter shall constitute the for-
mal complaint and will state that
there is reason to believe that a viola-
tion of the EAA, the EAR, or any
order, license or authorization issued
thereunder, has occurred. It will set
forth the essential facts about the al-
leged violation, refer to the specific
regulatory or other provisions in-
volved, and give notice of the sanctions
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available under part 764 of the EAR.
The charging letter will inform the re-
spondent that failure to answer the
charges as provided in §766.6 of this
part will be treated as a default under
§766.7 of this part, that the respondent
is entitled to a hearing if a written de-
mand for one is requested with the an-
swer, and that the respondent may be
represented by counsel, or by other au-
thorized representative who has a
power of attorney to represent the re-
spondent. A copy of the charging letter
shall be filed with the administrative
law judge, which filing shall toll the
running of the applicable statute of
limitations. Charging letters may be
amended or supplemented at any time
before an answer is filed, or, with per-
mission of the administrative law
judge, afterwards. BIS may unilater-
ally withdraw charging letters at any
time, by notifying the respondent and
the administrative law judge.

(b) Notice of issuance of charging letter
instituting administrative enforcement
proceeding. A respondent shall be noti-
fied of the issuance of a charging let-
ter, or any amendment or supplement
thereto:

(1) By mailing a copy by registered or
certified mail addressed to the respond-
ent at the respondent’s last known ad-
dress;

(2) By leaving a copy with the re-
spondent or with an officer, a man-
aging or general agent, or any other
agent authorized by appointment or by
law to receive service of process for the
respondent; or

(3) By leaving a copy with a person of
suitable age and discretion who resides
at the respondent’s last known dwell-
ing.

(4) Delivery of a copy of the charging
letter, if made in the manner described
in paragraph (b)(2) or (3) of this sec-
tion, shall be evidenced by a certificate
of service signed by the person making
such service, stating the method of
service and the identity of the person
with whom the charging letter was
left. The certificate of service shall be
filed with the administrative law
judge.

(c) Date. The date of service of notice
of the issuance of a charging letter in-
stituting an administrative enforce-
ment proceeding, or service of notice of
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the issuance of a supplement or amend-
ment to a charging letter, is the date
of its delivery, or of its attempted de-
livery if delivery is refused.

[61 FR 12907, Mar. 25, 1996, as amended at 69
FR 7870, Feb. 20, 2004]

§766.4 Representation.

A respondent individual may appear
and participate in person, a corpora-
tion by a duly authorized officer or em-
ployee, and a partnership by a partner.
If a respondent is represented by coun-
sel, counsel shall be a member in good
standing of the bar of any State, Com-
monwealth or Territory of the United
States, or of the District of Columbia,
or be licensed to practice law in the
country in which counsel resides if not
the United States. A respondent per-
sonally, or through counsel or other
representative, shall file a notice of ap-
pearance with the administrative law
judge. BIS will be represented by the
Office of Chief Counsel for Industry and
Security, U.S. Department of Com-
merce.

[61 FR 12907, Mar. 25, 1996, as amended at 67
FR 45633, July 10, 2002]

§766.5 Filing and service of papers
other than charging letter.

(a) Filing. All papers to be filed shall
be addressed to ‘“EAR Administrative
Enforcement Proceedings,” U.S. De-
partment of Commerce, Room H-6716,
14th Street and Constitution Avenue,
N.W., Washington, D.C. 20230, or such
other place as the administrative law
judge may designate. Filing by United
States mail, first class postage prepaid,
by express or equivalent parcel deliv-
ery service, or by hand delivery, is ac-
ceptable. Filing by mail from a foreign
country shall be by airmail. In addi-
tion, the administrative law judge may
authorize filing of papers by facsimile
or other electronic means, provided
that a hard copy of any such paper is
subsequently filed. A copy of each
paper filed shall be simultaneously
served on each party.

(b) Service. Service shall be made by
personal delivery or by mailing one
copy of each paper to each party in the
proceeding. Service by delivery service
or facsimile, in the manner set forth in
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